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Urntetr States Court of gppeate 

DISTKICT OF COLUMBIA CIRCUIT 

No. 9897 

Raymond Robertson, appellant 

v. 

United States of America, appellee 

BRIEF ON BEHALF OF APPELLEE 

cqtjnterstatement of the case 

On May 10, 1948, the April term, the Grand Jury returned 
an indictment against the appellant, Raymond Robertson, 
together with one Leroy D. Hartis, wherein they were charged 
with violating section 73 of Title 18 of the U. S. Code. The 
indictment was drawn in two counts, the first count of which 
charged the appellant and Hartis with the forgery of a check 
drawn on the Treasury' of the United States. The second 
count charged the uttering and publishing of the check involved 
in the first count. A plea of not guilty to said indictment was 
entered by the appellant. 

On June 8, 1948, the appellant, together with Hartis, went 
to trial on said indictment before Justice Edward M. Curran of 
the United States District Court. A jury was sworn and testi¬ 
mony presented. The appellant saw fit not to testify in his 
own behalf. The jury, after its deliberations, returned a verdict 
as to the appellant of not guilty on Count 1, wherein he was 
charged with the forgery of the check, and a verdict of guilty on 
Count 2, wherein he was charged with the uttering of the check. 
The defendant Leroy D. Hartis was found guilty on both counts 
of the indictment. The appellant, Robertson, was sub- 
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sequently sentenced to imprisonment for a period of two to six 
years and a $500 fine was imposed. The defendant Hartis 
was sentenced to imprisonment for one to three years and a $100 
fine was imposed. 

STATUTE INVOLVED 

R. S. § 5421; Mar. 4, 1909, c. 321, § 29, 35 Stat. 1094; Title 
18, section 73: 

i 

Making, jorging, counterfeiting, or altering deeds or 
powers of attorney; transmitting such papers. Who¬ 
ever shall falsely make, alter, forge, or counterfeit, or 
cause or procure to be falsely made, altered, forged, or 
counterfeited, or willingly aid or assist in the false mak¬ 
ing, altering, forging, or counterfeiting, any deed, power 
of attorney, order, certificate, receipt, contract, or other 
writing, for the purpose of obtaining or receiving or of 
enabling any other person, either directly or indirectly, 
to obtain or receive, from the United States, or any of 
their officers or agents, any sum of money; or whoever 
shall utter or publish as true, or cause to be uttered or 
published as true, any such false, forged, altered, or 
counterfeited deed, power of attorney, order, certificate, 
receipt, contract, or other writing, with intent to defraud 
the United States, knowing the same to be false, altered, 
forged, or counterfeited; or whoever shall transmit to or 
present at, or cause or procure to be transmitted to or 
presented at, any office or officer of the Government of 
the United States, any deed, power of attorney, order, 
certificate, receipt, contract, or other writing in support 
of or in relation to any account or claim, with intent to 
defraud the United States, knowing the same to be false, 
altered, forged, or counterfeited, shall be fined not more 
than $1,000 and imprisoned not more than ten years. 

SUMMARY OF ARGUMENT 

1. The weight and sufficiency of the evidence is a question for 
the jury to decide. 

2. Objections to remarks of the trial court which counsel con¬ 
sider prejudicial must be taken at the time that said remarks 
are made. 
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3. In Federal Courts considerable latitude is allowed the 
judge in commenting upon the evidence, provided the question 
is ultimately left to the jury to decide. 

ARGUMENT 

I 

The appellant’s first contention is that the evidence was in¬ 
sufficient to sustain the verdict. The testimony of the wit¬ 
nesses Nelligan and Decklebaum, together with the testimony 
of Secret Service Agent Ellis, is such that the Court was war¬ 
ranted in permitting the matter to go to the jury for its deter¬ 
mination. 

More specifically, the testimony of the witness Nelligan was 
that the appellant, together with defendant Hartis, had entered 
the store to purchase a pair of shoes. Each purchased a pair of 
shoes and Robertson presented the check as payment for both 
pairs of shoes, stating that the check was good, that he had 
cashed it for a friend of his. After cashing the check, the appel¬ 
lant, Robertson, together with Hartis, left the store and, while 
they were standing in the vestibule, the witness, Nelligan, 
observed Robertson pass over some money to the other man 
(Hartis) (R. 13). Robertson did not relate to the witness the 
name of the friend for whom he had cashed the check nor where 
he had cashed it (R. 14-15). 

The witness Louis Decklebaum, the proprietor at the liquor 
store at 714 K Street NW., stated that he had seen the appellant 
and the defendant Hartis at his store on the second of February 
and that they had endeavored to have him cash a check (R. 20). 
That the defendant Hartis first entered his store and asked 
him to cash the check; that the check at that time was already 
endorsed, bearing only a single signature (R. 21). When the 
witness asked for some identification, the defendant Hartis was 
unable to present any. About twenty minutes later, the appel¬ 
lant, Robertson, entered the store with the same check and 
asked the witness to cash it and when asked by the witness for 
identification, was unable to produce any. Whereupon the 
witness advised him that he could not cash it. The witness 
further stated to Robertson that a fellow had just brought that 
check in. Whereupon Robertson replied that he would make 
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the check good for the fellow, stating that he would take the 
responsibility. The witness further added that the appellant 
was not drunk at the time he entered the store with the check 
(R. 22), nor was the appellant previously known to him. 

The testimony of the Secret Service Agent, Joseph J. Ellis, 
Jr., was that on February 3 he called at the home of the appel¬ 
lant’s sister in the 5000 block of 46th Place, Riverdale, Mary¬ 
land, and questioned the appellant about the check. That the 
appellant, Robertson, stated to him that on the day he had 
cashed the check he was not living at the address which he had 
endorsed upon the check but had formerly lived there (R. 28). 
Robertson advised him that the defendant Hartis was known 
to him only by the name of Roy (R. 29). Subsequently, Agent 
Ellis brought the appellant to the store of Mr. Decklebaum at 
7th and K Streets, where he was identified by Dr. Decklebaum 
as the man who had endeavored to cash the check on the 
preceding day. Upon leaving the store of Mr. Decklebaum, 
and while en route to the store of the witness Nelligan, the 
appellant, Robertson, when questioned by Agent Ellis, stated 
again that the only name by which he knew Hartis was Roy 
but that Roy had told him that he had copped the check and 
he could pay it back. The appellant stated to Ellis that he 
received a portion of the money and a new pair of shoes and 
that he and Hartis spent most of the money that evening and 
on the morning following at various taverns in Washington 
(R. 30-31). 

On the face of this testimony, it is clear that there was a 
sufficient question to go to the jury for its determination since 
the weight and sufficiency of the evidence was clearly for the 
jury to decide. United States v. Neverson, 1 Mackey (12 D. C.) 
152; Bolt v. United States, 55 App. D. C. 120, 2 F. 2d 922. 

II 

The appellant, as a basis for his contention that the trial 
court was prejudiced against the appellant from the outset of the 
trial, refers to a colloquy at the bench, before the trial com¬ 
menced, in which the trial judge is stated to have asked ap¬ 
pellant’s attorney why he didn’t plead the appellant guilty as 
it would go much easier with him. As the official court re- 


porter’s transcript does not report this colloquy, it is assumed 
no objection was taken below. In addition, no application was 
made to the trial court by the appellant to correct or supple¬ 
ment the record. Therefore, there are no facts in the record 
relating to this contention on the significance of which the 
Court may rule. Any objection to the remark of the trial court 
or trial judge which counsel considers prejudicial must be taken 
at the time the remark is made so that if the Court does not 
then correct what is misleading, its action may be subject to 
review. Drumm-Flato Commission Company v. Edmisson, 
208 U. S. 534, 52 L. Ed. 606, 28 Sup. Ct. 367. 

The appellant further alleges, as a basis for a showing of 
prejudice on the part of the trial court, a remark of the trial 
judge upon the denial of a motion for acquittal. The Court, 
in denying the motion, further stated: “I want to say this: 
When this goes to the jury, I gave you an opportunity to dis¬ 
pose of this case. You remember that now” (R. 47). This 
remark on the part of the trial court was not such as would work 
a prejudice to any substantial right of the appellant for while 
the appellant may interprete it as being indicative of impatience 
on the part of the trial court, it is not such as would constitute 
bias on the part of the Court or prejudice to any right of the 
appellant. Buckley v. Altheimer, et at., 152 F. 2d 502; Michael 
v. Smith , 62 App. D. C. 331, 60 F. 2d 378; Bethlehem Steel 
Company, et al. v. National Labor Relations Board, 74 App. 
D. C. 52,120 F. 2d 641; Neufield v. United States, 73 App. D. C. 
174,118 F. 2d 375. 


The appellant contends that his right was prejudiced by the 
Court’s charge to the jury by the virtue of the misquoting, on 
the part of the Court, of the testimony of the witness Nelligan. 
The function of a judge in the Federal Court permits a comment 
on the weight and sufficiency of the evidence and he is allowed 
wide latitude in this respect, provided that the question for 
ultimate determination of the issue of fact is clearly left to the 
jury. The witness Nelligan stated that he saw Robertson pass 
over some money to the other man (Harris) as they stood in 
the vestibule of his store after they had purchased shoes from 
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him (R. 13). The witness Nelligan at the time of recross¬ 
examination by counsel for the appellant, in response to a 
question by appellant’s counsel, reiterated that when he saw 
them standing out in the vestibule of the store and Robertson 
passing money over to this other man and both talking quite 
loudly, he thought they were arguing over the divvy of the 
money. The Court made no effort to attach any specific import 
to the statement of the witness Nelligan. The Court merely 
related his testimony by way of comment according to its best 
recollection. The factual question as to Nelligan’s statement 
concerning the divvy of the money and the import to be 
attached to it was ultimately left to the jury to determine 
(R. 73, 74, 75). Smith v. United States, 55 App. D. C. 117, 
2 F. 2d 919; Lovejoy v. United States, 128 U. S. 171, 32 L. Ed. 
389, 9 Sup. Ct. 59; Rucker v. Wheeler, 127 U. S. 85, 32 L. Ed. 
101, 8 Sup. Ct. 1142 (Annotation 10 A. L. R. 1124). 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment of the Court below was proper and should be 
affirmed. 

(S) George Morris Fay, 

George Morris Fay, 

United States Attorney. 

(S) John D. Lane, 

John D. Lane, 

Assistant United States Attorney. 

(S) Joseph F. Lawless, 

Joseph F. Lawless, 

Assistant United States Attorney. 

• * 

Certificate of Service 

I hereby certify that service of the foregoing Brief was made 
upon the appellant by mailing a copy thereof to his attorney, 
John M. Webster, Esq., National Press Building, Washington, 
D. C., this 16th day of October 1948. 

(S) Joseph F. Lawless, 

Joseph F. Lawless, 

Assistant United States Attorney. 
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12 Q. Do you know either of the defendants in this case, 
Raymond Robertson or Leroy Hartis? 

A. They have been to the store before. I knowed them 
when I waited on them. 

13 Q. Directing your attention to the second of February 
can you tell us whether or not you had occasion to see 

them at your store that day? 

A. Yes; they both came in the store and I waited on them and 
fitted them with shoes, and then this man Robertson presented 
a check. 

I asked him where he got the check and he said, “Oh, it is a 
good check.” He said, “I cashed it for a friend of mine.” 

So after I cashed the check and they went out they stood in 
the vestibule of the store and I saw this man Robertson pass 
over some money to this other man. They were talking kind 
of loud and that aroused my suspicion and I called up Mr. 
Derryberry in Arlington and asked him if he had endorsed the 
check. 

Q. Then what did you do? 

A. Mr. Derryberry told me- 

Q. No, no; after having had that conversation with him and 
having learned what he had to tell you what did you do? 

A. I told Mr. Derryberry to call up the authorities and notify 
them about the check. 

Q. What were they talking in the vestibule of your store— 
were you able to learn what their conversation was? 

• * * * * 

14 Q. Did Robertson tell you who this friend was for 
whom he had cashed this check? 

A. No. 

***** 

Q. Did he say where they had cashed this check for his 
friend? 

15 A. When he had cashed it? 

The Coukt. Where. 

The Witness. No, he didn’t. 
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18 By Mr. Webster: 

Q. Did the defendant Robertson give you any credentials or 
show you any identification prior to your cashing this check? 

A. He showed me a card from Woodward & Lothrop and 
said he was working there. 

19 Q. And had you seen him before? 

A. Yes. 

Q. If you say they appeared like perfectly average normal 
men why is it that all of a sudden you became suspicious and 
called up Mr. Derry berry? 

A. When I seen them standing out in the vestibule of the 
store and Robertson passing money over to this other man, and 
they both were talking quite loud, I thought they were arguing 
over the diwy of the money. 

Q. What led you to believe they were arguing over the divvy 
of the money? Did you hear them? 

A. No; I did not. 

Q. You said they were talking loud. Was your door opened 
or closed? 

A. No; it was closed. 

Mr. Webster. That is all. 

***** 

20 Q. Are you acquainted with either of the defendants, 
Leroy Hartis or Raymond Robertson? 

A. Yes, I am. 

Q. Directing your attention to on or about February 2 of 
this year did you have occasion to see them on that date and 
where did you see them? 

A. Yes; in my store. 

Q. And what were the circumstances under which you saw 
them? 

A. They were trying to cash a check. One of them came in 
first. 

Q. Which one came in first? 

A. The tall one. 

Q. Which is the tall one? 

Mr. Koonin. Stand up, Hartis. 

(The defendant Hartis stood.) 
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By Mr. Lawless: 

Q. Is that the one? 

A. That is the taller one and that is the shorter one next to 
him. 

21 Q. What did the taller one do? 

A. He asked me if I would cash the check. It had one 
endorsement on it already and I asked him for some identifica¬ 
tion and I think he was in with some other gentleman at the 
time. 

Q. Did he tell you how he came in possession of the check? 

A. No; he didn’t. 

Q. I will show you this object and ask you if you can identify 
this? 

A. That is the check. 

Q. That is the check that he brought in to you? 

A. That is right. 

Q. And you say it had an edorsement on it at that time? 

A. It had one endorsement at the time. 

Q. Look that over and tell us which endorsement was on it 
at the time. 

A. I think it was this top one. 

Q. Did he tell you what his name was when he went into 
your store? 

A. No; he didn’t. 

Q. And he had no identification at all? 

A. No; he had none. 

Q. Did you see Robertson on that day? 

A. Yes, I did. 

22 Q. When did you see Robertson? 

A. About twenty minutes later. 

Q. What were the circumstances under which you saw 
Robertson? 

A. He brought in the same check and asked me if I wouldn’t 
cash it and I told him—and he didn’t have the proper identifi¬ 
cation also—and I told him I couldn’t cash it. I told him a 
fellow just had brought that check in and he said, “I will make 
good for the fellow.” 

Q. He said what? 
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A. “I will take the responsibility; I gave the fellow the 
money,” or something to that effect, “for the check.” I told 
him I couldn’t take it. 

Q. Did he know who the fellow was who had been in before 
him with the check? ^ 

A. I couldn’t tell you. 

Q. What was his condition with respect to sobriety? Was 
he drunk or sober? 

A. No; he wasn’t drunk. 

Q. When Robertson brought the check in to you on the 
second occasion was there any change in the endorsement on 
it or were there any additional endorsements? 

A. I think there were two then; I am not sure; I wouldn’t 
want to say for sure. 

Q. Was his own name signed to it? Did he sign his 
23 own name? 

A. He didn’t sign in front of me at all. 

* * * * * 

25 By Mr. Webster: 

Q. You stated that the next day, or whenever it was, 
following that, Robertson came in your store with the Treasury 
agents; that he freely admitted that he had been in your store 
on February 2 attempting to cash the check? 

A. Yes, he did. 

Q. Did he deny at any time or lead you to believe that he 
was anybody other than Robertson? 

A. No. 

26 Q. When he came in your store originally, that is the 
second time that you got the check, when it had the 

second endorsement on it, did he have anything to show you 
that he was actually Robertson and that was his own name 
and signature on that? 

A. No; nothing at all. 

Q. Had you ever seen Robertson previous to that? 

A. No. 

Q. But he did represent himself as being Robertson when 

he came in attempting to cash the check? 

***** 
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27 A. I first talked to the defendant Robertson on Febru¬ 
ary 3. That was the second day that I obtained the 

check in question from Mr. Nelligan. With Mr. Pahlow, from 
the Post Office Department, we picked up Robertson and 
brought him to 9th Street. 

Q. Where did you pick him up? 

A. At the home of his sister on 46th Place, I think; it was in 
the 5000 block of 46th Place; it is just across the line in 
Riverdale, Maryland. 

Q. Did you have the check in your possession at that time? 

A. I did. 

Q. I will show you this check and ask if you can identify 
this? 

A. That is the check. 

Q. In the course of your investigation did you check 

28 that address underneath Robertson’s endorsement? 

A. No; I did not because as the events proved it 
wasn’t necessary. 

Mr. Koonin. I object to that. 

The Court. Sustained. 

By Mr. Lawless: 

Q. Did you talk with Robertson about that address? 

A. Yes; I did. 

Q. What did he have to say about it? 

A. Robertson stated he had lived at that address at one time 
but he was now living at the 46th Street address with his sister. 

Q. Did you ask him whether or not he was living at that 
address on the day he endorsed the check? 

A. I did. 

Q. What did he say then? 

A. He said he was not living at that address. 

Q. You say you brought him into town? 

A. I did. ‘ 

Q. What conversation did you have with him, or what did 
you do after your arrival in the downtown section. 

A. I questioned Robertson about the check and he admitted 
to me that he had cashed the check at Nelligan’s shoe store, ac¬ 
companied by Hartis, in the purchase of two pair of shoes. 
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29 I asked Robertson what the name of his companion 
was and he stated he did not know; that he had seen 

the other man several times in various bars on 9th Street but 
that he did not know his name. 

I asked him about the shoes and he stated that they had 
purchased new shoes and had worn them out of the store, and 
that he and this other man had gone to the New Western 
Restaurant and there had left the old shoes. I went to the 
New Western Restaurant with Robertson. I talked to Mr. 
Perlmutter, the owner, and he produced two packages, and we 
opened the packages and on the inside of the inner sole was 
the name “Robertson,” and on the other was the name “Hartis.” 

Q„ They were the old shoes? 

A. They were the old shoes. At that time Robertson said, 
yes, he remembered the first name of the man was Leroy 
but that he didn’t know about the “Hartis,” but he said that 
was probably his name but he had known the man as Roy. 

Q. Did you talk with him as to how he came into possession 
of this check? 

A. Yes; he stated he had met the man whom he knew as 
Roy in the vicinity of 9th Street and that Roy had told him 
he had tried to cash a check at several liquor stores and places 
of business in that vicinity. However, he did not have the 
proper identification to cash it. 

I asked Robertson then if he knew any of the stores. 

30 He mentioned a store on 7th and K owned by Mr. Deckle- 
baum and he stated that was one of the stores the man 

named Roy had tried to cash it. 

I brought Robertson to the liquor store and asked Mr. 
Decklebaum, the managing owner, whether a man had been 
in—I showed him the check in question and asked him if he 
had seen the check before and he stated he had seen it the 
previous day, and I asked him who brought the check in and 
he said the tall man came in first with the check and tried to 
cash it and then he said this man Robertson came in this 
second time, and then Robertson admitted he had tried to 
cash it at Decklebaum’s liquor store. 

We left there and returned to Nelligan’s store and on the 
way there I asked Robertson, trying to get the identity of his 
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companion, and he said, “All I know is his name was Roy and 
I left him the night before after we made the rounds of various 
taverns. However, Roy told me he had copped the check and 
he could pay it back.” 

Q. Did he state whether or not Roy stated he knew who 
the payee of the check was? 

A. No; not to me. 

Q. Did he tell you what, if anything he did with the proceeds 
of the check after purchasing the shoes? 

A. He stated he received a portion of the money and 
31 the new pair of shoes, and that he and his companion 
Roy spent most of the money that evening and the 
late morning of the second or third of February at various 
taverns in Washington, D. C., and in nearby Maryland. 

* * • * * 

35 By Mr. Koonin : 

Q. Did you question him with respect to whether or 
not Robertson was with him at the time he signed the check? 

A. No, I did not; to the best of my recollection I did not 
question him as to whether Robertson was actually with him 
at the instant the check was signed. 

Q. So at this time, to the best of your knowledge, you don’t 
know whether Robertson was present when the check was 
signed? 

A. I do not. 

Q. Did any information come to your attention which indi¬ 
cated that Robertson was present when the check was 
signed? 

36 A. You are speaking of the first endorsement of the 
check? 

Q. That is correct. 

A. To the best of my knowledge, no. 

Q. Did you determine whether or not Hartis was with Rob¬ 
ertson when Robertson placed his endorsement on that check? 

A. Yes, I did. I questioned both Hartis and Robertson con¬ 
cerning that. 

Q. And as a result of that, sir, what did you ascertain? 
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A. Both Hartis and Robertson told me that they were inside 
Nelligan’s shoe store at the time that Robertson borrowed the 
pen from Mr. Nelligan and there wrote the second endorse¬ 
ment. 

Q. So the second endorsement was placed on the check in 
Nelligan’s shoe store? 

A. That is correct. 

Q. Is there anything wrong with that second endorsement? 

The Court. What do you mean? 

Mr. Koonin. Isn’t it in fact the signature of Raymond Rob¬ 
ertson? 

The Witness. The second endorsement is the true signature 
of Raymond Robertson. 

By. Mr. Koonin : 

37 Q. Did he ever pretend that his name was anything 
other than Raymond Robertson? 

A. Is that a general question? 

Q. Did he tell you anything at all which indicated to you 
that his name was anything else other than Raymond Robert¬ 
son? 

A. Not to me; he always represented himself as Raymond 
Robertson. 

Q. And he gave you an address which appeared on the back 
of that check, did he not, sir? 

A. No; he didn’t give me that address that appeared on the 
back of the check. He gave me an address in Riverdale, 
Maryland. 

Q. Did he tell you that at one time he did reside at the ad¬ 
dress that appears on the back?* 

A. Yes; he did. 

Q. Did you make any effort to ascertain whether or not he 
did in fact? 

A. No; I did not. I believed him when he told me he re¬ 
sided there at one time. 

Q. So there was nothing misleading about that? 

A. That is correct. 

* * * * # 
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38 By Mr. Webster: 

Q. Mr. Ellis, the only question I have is, when was 
the date that you caused Robertson to be arrested? 

A. I secured a warrant for the arrest of Robertson on April 
12 and he was apprehended on April 14. 

Q. Where was he apprehended? 

A. On the streets of Washington. 

Q. And when, again, was the first time that you talked to 
Robertson regarding this alleged offense? 

A. On February 3. 

39 Q. On February 3? 

A. That is correct. 

# # * * * 

43 Q. Did you ask him as to what the name of this other 
individual was? 

A. We did and he said he didn’t know. 

***** 

46 Mr. Webster. I would like to move for a directed 
verdict of acquittal particularly on the first count. 

The evidence that the Government has presented shows that 
the first forgery on the check was put on there before my client 
Robertson ever met Hartis that day. 

There is absolutely nothing in the record to show that was 
signed afterwards. There is no question but that Hartis did 
the signing and if he forged it of course before meeting 

47 Robertson, Robertson certainly couldn’t have been a 
party to the forgery. 

The Court. The motions are denied and I will instruct the 
jury. 

I want to say this: When this goes to the jury, I gave you 
an opportunity to dispose of this case. You remember that now. 
Mr. Webster. Yes, sir. 

* * * * * 

52 Q. When did you meet Robertson? 

A. I met him down there on the street around 5 
o’clock. I had started to go back home and I saw him—I had 
been drinking and so I asked him could he cash a check and 
he said, “Is it any good?” 
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And I said yes, and he asked me whose check is it and I told 
him it was mine and he said, “I will second endorse it and go 
ahead and cash it,” which he did. 

The Court. You didn’t know who he was? 

The Witness. No, sir. 

* * . # * * 

53 ' Q. After you and Robertson were successful in cashing 

this check what did you do with the money? 

A. Spent it. I took my money that was left and went on 

out and we proceeded to drink some more. 

* * * * * 

56 Q. Do you recall going to Nelligan’s? 

A. I don’t know which one it is. 

Q. That is the shoe store. 

A. Oh, yes; I went there. 

Q. Do you recall what Robertson said down there? 

A. He just told the man—he gave him his name and ad¬ 
dress and he was second endorser. He told the man 

57 where he worked and the man cashed the check on his 
endorsement. 

Q. Do you recall his telling the man how he happened to 
be in possession of that check? 

A. No, sir; I wouldn’t say I recall exactly the words. 

Q. Do you recall him telling the man he had cashed the check 
for a friend?* 

A. I don’t know whether that was the words. 

Q. And then you bought the shoes. Do you recall splitting 
up money outside? 

A. I don’t recall splitting up money outside because there 
was no splitting outside. 

» « » • * 

58 Q. Are you the same Leroy Dallas Hartis who in De¬ 
cember 1945, was convicted of larceny and sentenced 

to serve 60 days here in the District of Columbia? 

A. I think so; they shanghaied me; it was one of those 
shanghai things. 

The Court. Don’t you know? 

The Witness. Yes, sir. 
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The Court. Are you the one? 

The Witness. That is right. 

By Mr. Lawless: 

Q. Are you the same Leroy Dallas Hartis who in August 
1946, was convicted in the District of Columbia of larceny and 
sentenced to serve sixty days and pay $50 fine? 

A. Yes, sir. 

* * # # * 

60 Some short period after that you recall the liquor 
dealer testifying that Robertson came into the store and 
endeavored to do the same thing and the liquor dealer called 
to his attention the fact that a man had been in only a short 
while before that endeavoring to cash that same check and he 
had no identification. 

***** 

Robertson relates to Nelligan that he had cashed the check 
for a friend. However, immediately on purchasing the shoes 
they split up the money on the outside of the place. That is 
Mr. Nelligan’s testimony as to what he saw in the vestibule of 
the store. 

***** 

65 He goes into Nelligan’s store; he is working at Wood¬ 

ward & Lothrop’s, and he was working the day after; he 
was a regularly employed man in the District of Columbia. He 
gave them an address; it wasn’t where he was staying at the 
particular time, because he wanted to give a District address, 
and his sister’s home was just across the line, but his forwarding 
address has always been- 

The Court. I hate to interrupt you. There is no such evi¬ 
dence in this case, and I must tell you to confine yourself to the 
evidence. 

* * * * * 

72 CHARGE OF THE COURT 

The Court (Curran, Judge). Ladies and gentlemen of 
the jury: The defendants in this case, Raymond Robertson and 
Leroy Hartis, are charged in an indictment containing two 
counts, the first of which alleges that on or about February 
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2, 1948, within the District of Columbia, Raymond Robertson 
and Leroy Hartis did have in their possession a certain instru¬ 
ment of writing, in the form of a check, drawn upon the Treas¬ 
ury of the United States, and the said defendants then and 
there, with intent to defraud the United States, and for the 
purpose of obtaining and receiving from the said United States, 
and from its officers and agents, $73.35, did falsely forge on the 
back of said check the following endorsement “John Garrison 
Derryberry, 5032 North Carlin Springs Road, Arlington, 
Virginia.” 

“Following is a photostatic copy of said check with the falsely 
forged endorsement on the back,” and it sets out the check, 
the Treasurer of the United States, and pay to the order of 
John Garrison Derryberry, and on the back the name “John 
Garrison Derryberry, 5032 North Carlin Springs Road, Arling¬ 
ton, Virginia, and Raymond A. Robertson, 2525 12th Street 
Northwest.” 

The second count alleges that— 

“On or about February 2, 1948, within the District 
73 of Columbia, Raymond Robertson and Leroy D. Hartis 
uttered and published as true to James A. Nelligan the 
forged check which is mentioned in the first count of this indict¬ 
ment, which count is incorporated by reference into this count. 
The defendants uttered that check with intent to defraud the 
United States and its officers and agents, knowing it to be a 
forged check.” 

This is an indictment, ladies and gentlemen of the jury, 
brought under Section 73, Title 18, of the United States Code, 
which makes it illegal for anyone to forge an instrument, and 
it also makes it illegal for anybody to cash the instrument that 
has been forged. That is what they mean when they say “ut¬ 
tered and published,” that they gave it to somebody and re¬ 
ceived consideration therefor. 

This paper writing of course is the indictment in the case 
and is not part of the evidence. It is merely the charge or al¬ 
legation which the Government has placed against the defend¬ 
ants, every material part of which must be proved and proved 
beyond a reasonable doubt. 
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The defendants are presumed to be innocent, and that pre¬ 
sumption stays with them throughout the progress of the trial 
until it is overcome by evidence establishing their guilt be¬ 
yond a reasonable doubt. 

The Government must prove each defendant guilty beyond 
a reasonable doubt. That is, the Government must 

74 prove the defendants guilty to a moral certainty. It is 
not necessary that the Government prove the defend¬ 
ants guilty beyond all doubt, or to a mathematical or absolute 
certainty. The burden has been met if the evidence satisfies 
you that the defendants are guilty to a moral certainty; in other 
words, that they are guilty beyond a reasonable doubt. 

A reasonable doubt is a doubt that would leave a juror’s 
mind, after a careful and candid investigation of all the facts 
and circumstances, so undecided that he cannot say that he has 
an abiding conviction of the defendant’s guilt; or, in other 
words, it is such a doubt as in the graver and more important 
transactions of life would cause an ordinary and prudent person 
to hesitate and pause. 

Of course, if after an impartial comparison and examination 
of all the evidence in this case you can candidly say that you 
have a reasonable doubt as to the guilt of these defendants, or 
either one of them, bearing in mind the explanation of the 
term “reasonable doubt” as the Court has given it to you, it is 
your duty under the law to return a verdict of not guilty as to 
the defendant which in your mind has not been proved guilty 
beyond a reasonable doubt. 

You are the sole judges of the facts in the case, ladies and 
gentlemen of the jury, and in that respect the Court can¬ 
not be of any assistance to you whatsoever. It is for you 

75 to decide the weight you will give the testimony as you 
have heard it from the witness stand, and you should 

weight carefully every fact and circumstance that has been 
submitted to you for your consideration. 

You have had the opportunity of seeing the witnesses on 
the witness stand; also the defendant Hartis, who became a 
witness when he testified; and in determining whether to be¬ 
lieve the testimony of any witness, and in weighing the testi¬ 
mony of any witness you may consider the demeanor of the 











22 


witness on the witness stand; the witness’ manner of testify¬ 
ing; the deportment of the witnesses on the stand, the way in 
which they answered questions propounded by counsel for both 
sides; the apparent interest and bias of any witness, and the 
probability or improbability of the testimony as to the party 
giving the same, and its congruity or incongruity with other 
testimony. Of course, if you find that any witness willfully 
testified falsely concerning any material fact about which that 
witness could not reasonably have been mistaken you may dis¬ 
regard the testimony of that witness in whole or in part. 

As I told you before, the first count is the forgery count. 
These are two defendants joined in a single indictment to¬ 
gether, so that if in regard to the first count, which is a forg¬ 
ing count, and the second count, which is the passing of the 
forged instrument, you believe the two defendants acted 
76 together in concert, one with the other, with a common 
understanding to accomplish a common end, then each 
one would be as guilty as the other. It doesn’t mean that both 
had to sign the check. It means if you are satisfied beyond a 
reasonable doubt that the defendant Hartis took the Derry- 
berry check, brought it into the District of Columbia, met the 
defendant Robertson and they both decided to cash that check 
and get the money, and that Hartis then signed Derryberry’s 
name to it, that is a forgery as to both of the defendants and 
under those circumstances it is your duty to return a verdict 
of guilty against both of the defendants. 

On the other hand, if you believe from the evidence that 
the defendant Hartis took the Derryberry check and came in 
the District of Columbia and wrote Derryberry’s name on it, 
that is a forgery for which the defendant Hartis is guilty, if 
you believe that the defendant Robertson had no knowledge or 
had nothing to do with the forgery of the check. 

If you believe, and believe beyond a reasonable doubt, that 
the two defendants acted in concert, that they wanted to ob¬ 
tain the money and that they both agreed that they were going 
to cash this check, and pursuant to that common purpose 
Hartis endorsed the check, and with Hartis’ approval Robert¬ 
son, knowing that it was a forged instrument, then uttered 
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it and passed it and took it into Nelligan and got cash for it, 
then they are both guilty under the second count of uttering 
a forged instrument and it would be your duty under 

77 the law to return a verdict of guilty. 

Now, the defendant Hartis has taken the stand and 
testified that he took the Derryberry check; that he came to 
the District of Columbia; that he met up with Robertson and 
told him that he couldn’t get it cashed and that he was trying 
to cash it. 

Of course, if you believe that Robertson sincerely and gen¬ 
uinely believed that Hartis was Derryberry, and that it was 
his check, and that it was Derryberry’s signature on the back of 
the check, and he did it to accommodate Hartis, then it is your 
duty under the law to return a verdict of not guilty as to 
Robertson on the first and second counts of the indictment. 

Hartis says he took the check; that he put Derryberry’s 
name on it and got Robertson to cash it but that he intended 
to replace the money when he got his check. That, ladies and 
gentlemen, is no defense to this charge, and if you are satisfied 
beyond a reasonable doubt that Hartis forged the check, and 
then prevailed upon Robertson to cash the check, it being a 
forged instrument, then it is your duty under the law to return 
a verdict of guilty on both counts as to the defendant Hartis. 

If you believe, and believe beyond a reasonable doubt, ladies 
and gentlemen of the jury, that although Robertson had 
nothing to do with the forgery, but that he subsequently 

78 learned that it was a forged instrument, assuming that 
when Hartis gave the check to Robertson his signature 

was already on there, and that Robertson had nothing to do 
with putting it on there or agreeing to put it on there, but it 
was forged already by him, but that he knowing it was a 
forged instrument cashed it in order to accomplish the purpose 
of getting the money, he is equally as guilty on the second count 
of the indictment as Hartis is, and under those circumstances 
it would be your duty to return a verdict of guilty as to Robert¬ 
son on the second count. 

As I say, ladies and gentlemen of the jury, you may return 
verdicts of not guilty as to both of the defendants on all counts, 
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or you may return verdicts of guilty as to both of the defendants 
on all counts; or you may return a verdict of guilty as to one 
defendant on one count and not guilty as to the other defendant 
on that count, whichever in your judgment you feel is the proper 
verdict, using your good common sense. 

You may take into consideration the fact they did not know 
each other. You may take into consideration the fact they 
had some drinks. You may take into consideration the fact 
they went in and bought two pairs of shoes and that one pair 
was given to Robertson and one to Hartis. VC 

\ ou may take into consideration the fact of the testimony 
of Nelligan that he saw them dividing the money up in 
79 the vestibule; or you may take into consideration the 
fact that Hartis testifies he spent the money and he 
bought drinks but he also bought drinks for Robertson in de¬ 
termining whether or not either one or both were acting in good 
faith in this case. 

Call upon your own experiences of life to determine which 
evidence you believe and which you disbelieve. Weigh it, 
analyze it, and sift it in order that you may reach a considered 
judgment. 

When you reach your jury room you should select a foreman 
and then proceed to a deliberation of the evidence. 

I must instruct you that the fact that Robertson did not take 
the stand is not to be considered by you one way or the other, 
and the fact that Hartis has been convicted of petty larceny, 
which is a crime in the District of Columbia, is not to be con¬ 
sidered by you as bearing on his guilt in this case, nor should 
you say, well, he did steal on those two occasions, therefore he 
must be guilty of forging and uttering this check; but you may 
take into consideration as to credibility whether or not you will 
place as much credence in the testimony of a man who has been 
convicted of crime as you would in the testimony of other people 
who have testified, whose record is clear and unsmirched. 

Mr. Webster. May the jury have the check? That is in 
evidence. 
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80 The Court. Oh, surely; it is right here in the indict¬ 
ment. 

Mr. Koonin. Would Your Honor instruct the jury that be¬ 
fore they find either defendant guilty on the first count they 
must find that the check was in fact signed here in the District 
of Columbia? 

The Court. I thought I made it clear that if they believed he 
took the check and brought it into the District of Columbia and 
put his signature on it—that is only as to the first count, 
though. 

Mr. Koonin. That is correct. 

The Court. Very well. You may retire, ladies and gentle¬ 
men of the jury. 

***#■* 

86 District Court of the United States for the 

District of Columbia 

Holding a Criminal Term—April Term, 1948 

The United States of America v. Raymond Robertson, 

Leroy D. Hartis 

Criminal No. 553-48—Grand Jury No. 478-48—467-48—Vio. 

Sec. 73, Title 18, U. S. Code 

Filed in Open Court May 10, 1948. Harry M. Hull, Clerk. 

The Grand Jury charges: 

On or about February 2, 1948, within the District of Colum¬ 
bia, Raymond Robertson and Leroy D. Hartis did have in their 
possession a certain instrument of writing in the form of a 
check drawn upon the Treasurer of the United States, and the 
said defendants then and there, with intent to defraud the 
United States, and for the purpose of obtaining and receiving 
from the said United States, and from its officers and agents, 
seventy three dollars and thirty-five cents, did falsely forge 
on the back of said check the following endorsement “John 
Garrison Derryberry 5032 No Carlin Sp. Rd. Arlington Va.”. 
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Following is a photostatic 



On or about February 2, 1948, within the District of Co¬ 
lumbia, Raymond Robertson and Leroy D. Hartis uttered and 
published as true to James A. Nelligan the forged check which 
is mentioned in the first count of this indictment, which count 
it incorporated by reference into this count. The defendants 
uttered that check with intent to defraud the United States 
and its officers and agents, knowing it to be a forged check. 

George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia. 


A True Bill: 


Herbert N. Harvey. Foreman. 
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88 Friday, May 14, 1948 

■ ■M' * - 

The Court resumes its session pursuant to adjournment: 
Hon. David A. Pine, presiding. 

* # * * # 

United States 
vs. 

Raymond Robertson 

Criminal No. 553-48—Charged with Vio. Sec. 73, Title 18, 

U. S. Code 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail; whereupon the defendant 
being arraigned upon the indictment, the reading whereof he 
specifically waives, pleads not guilty thereto, and for trial puts 
himself upon the country and the Attorney of the United 
States doth the like. 

89 Tuesday, June 8, 1948 

The Court resumes its session pursuant to adjournment: 

Hon. Edward M. Curran, presiding. 

* * * # * 

United States 
vs. 

Raymond Robertson 

Criminal No. 553-48—Charged with Vio. Sec. 73, Title 18, 

U. S. Code 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, John 
M. Webster, Esquire; and thereupon it is demanded of the 
defendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says nothing 
except as he has already said; whereupon it is considered by 
the Court that, for his said offense, the said defendant be com- 




mitted to the custody of the Attorney General or his authorized 
represeritative for imprisonment for a period of Two (2) years 
to Six (6) years and to pay a fine of Five Hundred ($500.00) 
Dollars; and thereupon the defendant is remanded to the 
Washington Asylum and Jail. 
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